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For its complaint against Defendant, Plaintiffs Oregon Restaurant and Lodging
Association (“ORLA”) and Restaurant Law Center (“Law Center) (collectively with the
members whose interests they represent, hereafter “Plaintiffs”) hereby complain and allege as
follows:

l. INTRODUCTION

1. This is a civil action brought by Plaintiffs concerning a certain Executive Order
set forth by Defendant, and specifically pertaining to the enforcement of the last-minute
Executive Order issued by Defendant in the afternoon of November 17, 2020, known as
Executive Order No. 20-65 (“TEMPORARY FREEZE TO ADDRESS SURGE IN COVID-19
CASES IN OREGON?”) (hereafter, EO 20-65)1. A copy of EO 20-65 is attached hereto as
Exhibit 1.

2. EO 20-65 subjects Plaintiffs and many whom Plaintiffs represent in relation to
EO 20-65 to unfair, unclear restrictions that have no rational basis in fact, and that are applicable
to those in the restaurant and hospitality industries across the State of Oregon.

3. Further, EO 20-65 creates justiciable and immediately redressable violations of
the Due Process Clause of the 14" Amendment to the United States Constitution, the Equal
Protection Clause of the 14" Amendment to the United States Constitution, the Dormant
Commerce Clause of the United States Constitution, Oregon statutory takings and Fifth
Amendment takings claims, and claims of improper delegation under the Oregon Constitution.

4, Plaintiffs request this Court issue a declaration that EO 20-65 violates Plaintiffs’
rights and issue a temporary injunction barring enforcement of EO 20-65 in whole or in part,

during the pendency of this case.

1 Available at https://drive.google.com/file/d/1bDrWpaXrkFpHOKk2-6SPdxv-My CAoxd/view
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5. Plaintiffs are jointly filing with this Complaint a Motion for Temporary
Restraining Order requiring Defendant to show cause why a preliminary injunction should not
enter to prevent enforcement of EO 20-65 in whole or in part.

1. JURISDICTION AND VENUE

6. This Court has jurisdiction over this action pursuant to 28 U.S.C. 8 1331 and
8 1343, because certain of the claims stated herein arise under the Constitution of the United
States. Additionally, this Court has supplemental jurisdiction over any remaining state law
claims under 28 U.S.C. § 1367.

7. Venue properly lies in this judicial district pursuant to 28 U.S.C. 1391(b) because
Plaintiff ORLA is a business entity organized under the laws of the State of Oregon with
principal place of business within the State of Oregon, and a substantial part of the acts or
omissions giving rise to the claims in this Complaint occurred or will occur within the State of
Oregon.

8. Further, 28 U.S.C. § 2201(a) permits this Court to adjudicate any actual
controversy within its jurisdiction and may declare the rights and other legal relations of any
interested party in this matter. Any such declaratory relief shall have the force and effect of a
final judgment.

I1.  PARTIES

9. Plaintiff ORLA is a trade association that represents hundreds of Oregon food
service, beverage, and lodging establishments. The members whom ORLA represents make up a
substantial and vital part of the Oregon economy and greatly contribute to the business
community that makes Oregon a wonderful place to live and work.

10. Plaintiff Law Center is an independent public policy organization that works on
behalf of the largest national food service trade association in the United States. The industry
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served by Law Center is critical to the economy of the United States and Oregon. Nationally, the
food service industry is comprised of over one million restaurants and food service outlets that
employ over fifteen million people, making restaurants and food service providers the nation’s
second-largest employer in the private sector.

11. Defendant Kate Brown is the Governor of the State of Oregon, who was and is at
all relevant times acting in her capacity as the holder of this office.

IV. FACTUAL ALLEGATIONS

12, On November 13, 2020, Defendant announced in a press conference that a “Two-
Week Freeze” would be in effect across the entire State of Oregon beginning November 18, 2020
and would purportedly last through December 2, 2020.2
13. Defendant stated that the “Two-Week Freeze” would include the following
measures, among others:
* Limiting social get-togethers (indoors and outdoors) to no more than six people, total,
from no more than two households.
* Limiting eating and drinking establishments to take-out and delivery only.
* Limiting grocery stores and pharmacies to a maximum of 75% capacity and
encouraging curbside pickup.
* Limiting retail stores and retail malls (indoor and outdoor) to a maximum of 75%
capacity and encouraging curbside pickup.
14. Defendant further stated publicly that the Two-Week Freeze would not apply to or

change current health and safety protocols for personal services (such as barber shops, hair

2 See https://www.oregon.gov/newsroom/Pages/NewsDetail.aspx?newsid=37702 last visited
November 17, 2020;
https://drive.google.com/file/d/1j1WR4sxEMz35wVcWZI1eaOvQZOLLNJXuN/view last visited
November 17, 2020.
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salons, and non-medical massage therapy), congregate homeless sheltering, outdoor recreation
and sports, youth programs, childcare, K-12 schools, K-12 sports currently allowed, current
Division 1 and professional athletics exemptions, and higher education — all of which would be
permitted to continue operating under previous guidance issued by the Oregon Health Authority,
even if the Two-Week Freeze were in place.

15.  When EO 20-65 was issued on the afternoon of November 11, 2020, Defendant
stated that it would last from “Wednesday November 18 through Wednesday December 2, unless
extended or terminated earlier by the Governor.”

16.  As it pertains to certain of those businesses that Plaintiffs work on behalf of in the
State of Oregon, food and drink establishments, EO 20-65 completely removes any possibility of
conducting a substantial portion of any typical bar or restaurant operation, namely the ability of
such establishments to permit their patrons to enjoy food or drink on site, whether in indoor
seating or in outdoor seating.

17. Plaintiffs and the businesses they represent have spent substantial sums to
construct, build and create indoor and outdoor safety dividers, outdoor seating for customers,
outdoor weather protection, and other safety precautions and protections. Such costs were
incurred in reliance on previous executive orders of the Governor, and guidance of the state of
Oregon, which executive orders and guidance were rationally based on medical and scientific
facts. EO 20-65 lacks such rational basis in scientific and medical facts differentiating the
categories of dining and drinking that are prohibited, from those that are allowed to continue.

18.  Specifically, during the defined two week “freeze period” set forth by EO 20-65,
“restaurants, bars, taverns, brew pubs, wine bars, wineries, cafes, food courts, coffee shops, clubs

or other similar establishments that offer food or drink may not offer or allow on-premises
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consumption of food or drink, inside or outside.” EO 20-65, { 4 a. (1) (emphasis added). The
only method permissible for such businesses to stay in business is to offer take-out, drive
through, or delivery.

19. EO 20-65 expressly exempts other businesses that are very similar, and similarly
situated to those defined as “food and drink” establishments whose indoor and outdoor operation
is prohibited by Paragraph 4 a. (1). On its face, EO 20-65 states that “Paragraph 4(a)(1) of this
Executive Order does not apply to workplaces, government buildings, health care facilities, child
care facilities, emergency response activities, school-based food programs, encampments of
people experiencing homelessness, and shelter and meal programs serving vulnerable
populations” which may continue to operate indoor and outdoor food and drink service
businesses and operations. EO 20-65, 1 4 a. (2).

20. EO 20-65 expressly discriminates against those in the restaurant and hospitality
businesses by permitting other similarly situated businesses, i.e. “[c]ertain specified sectors of
Oregon’s economy” to operate with only limited restrictions, or in some cases no restrictions
whatsoever. For example, under EO 20-65 grocery stores, retail stores, farmers markets, and
indoor and outdoor malls may continue to operate at 75% capacity with no restrictions
whatsoever on how long members of the public are permitted to remain on site. EO 20-65, 1 4 c.
(1), (2). Drive-ins are exempted from the full force of this Executive Order as well. EO 20-65,
14c. (5).

21.  Outdoor recreation and outdoor sports, including Division 1 college sports, are
similarly not restricted. EO 20-65, 14 c. (4).

22.  The Executive Department of the State of Oregon has adopted regulations

requiring ventilation with outside air for food service businesses, that adequately protect
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customers, when combined with existing preventive measures including social distancing and
mask wearing (except when eating or drinking).

23. By its terms, EO 20-65 may be enforced as permitted under ORS 431A.010 by
civil penalties with a maximum fine of $500 per day per violation. EO 20-65, { 11 a.
Furthermore, by its terms EO 20-65 provides that penalties may also be applied in accordance
with ORS 401.990, in particular “that any person knowingly violating” EO 20-65 could be
charged with a Class C misdemeanor that is punishable by 30 days in jail or a fine of $1,250 or
both. EO 20-65, 1 11 b.

24, Plaintiffs maintain that they and those similarly situated should be able to
continue business operations within the appropriate public health guidelines offered by the CDC
and OHA, as applicable, without the restrictions imposed by EO 20-65.

V. FIRST CLAIM FOR RELIEF

(Equal Protection Clause and 42 U.S.C. § 1983)

25. Plaintiffs reallege and reincorporate the allegations above in Paragraphs 1 through
24 as if fully restated here.

26. EO 20-65 subjects Plaintiffs and similarly situated persons or entities that fall into
the definition of “food and drink” establishments to civil and criminal penalties in violation of
their rights to equal protection under law, and due process of law in that EO 20-65 is not
supported by a rational basis under the circumstances.

27.  There is significant and substantial overlap between those businesses to which EO
20-65 applies with full force as “food and drink” establishments in paragraph 4 a. (1), and those
that are expressly exempted from that definition by paragraph a. (2), including but not limited to
“workplaces,” “government buildings,” health and child care facilities that may operate indoor or

outdoor cafeterias and other food and drink establishments, which are simply “encouraged” to
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use physical distancing, staggered schedules, and take-out service rather than being required to
switch entirely and exclusively to this method at the risk of civil penalties and/or a jail sentence
if noncompliance is found to be “knowing[]” under paragraph 11 b.

28. EO 20-65 also unreasonably and unfairly categorizes all “food and drink”
establishments and subjects each to the same rules despite the fact that many such establishments
are substantially different in terms of configuration, open space, ventilation, filtration, and
dozens of other critical factors for indoor dining safety. EO 20-65 also permits up to six persons
of two different households to congregate together and to socially eat and/or drink with no
sufficient explanation for this arbitrary number, nor distinction as to why “food and drink”
establishments are treated differently. In addition, EO 20-65 makes no distinction between
indoor and outdoor dining, barring either from taking place on site of a “food and drink”
establishment, but allowing social gatherings to eat and drink food prepared by a prohibited
business, at adjoining sites, indoors and outdoors.

29. EO 20-65 also unreasonably categorizes all “food and drink” establishments,
whether indoors or outdoors, as the same even when the establishments in question have
effective and open outdoor dining facilities that would offer no higher risk, and often lower risk,
than those businesses that are exempted from the strict requirements present in EO 20-65. No
reasons for the discrimination can be articulated by Defendant that offer any rational basis, and
none is present.

30. EO 20-65 is therefore an impermissible exercise of Defendants’ power as the
Governor of the State of Oregon that violates the Equal Protection Clause, subjecting Plaintiffs
to substantial fine and possible criminal sanctions for transgression of the Executive Order. This

violation of Equal Protection of the laws should be enjoined from enforcement during the
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pendency of this action until such time as this action has concluded.

31. Plaintiffs have no adequate remedy at law for this continuing violation of their
rights under the United States Constitution.

VI. SECOND CLAIM FOR RELIEF
(Due Process Clause and 42 U.S.C. § 1983)

32. Plaintiffs reallege and reincorporate the allegations above in Paragraphs 1 through
31 as if fully restated here.

33. Plaintiffs have a strong interest in conducting business operations in the State of
Oregon free from unreasonable restrictions that are not supported by a rational basis and are
entitled to the protection of the Fifth and Fourteenth Amendment guarantee that they not be
deprived of liberty or property without due process of law.

34, Plaintiffs have a right to operate their businesses without being treated unequally
and unfairly by the imposition of EO 20-65. However, EO 20-65 imposes a series of unevenly
applied and irrational restrictions upon “food and drink” establishments that are not imposed on
similarly situated businesses and there is no rational basis for such differential treatment.

35. Plaintiffs and others in the restaurant and hospitality businesses are required to
obtain licenses, permits, and/or approvals from various state, county, and local jurisdictions to do
business. There are created property rights in these licenses, permits, and/or approvals that
cannot be infringed without the due process of law. However, EO 20-65 does just this without
due process of law and without any rational basis.

36. EO 20-65 is an impermissible exercise of Defendants’ power as the Governor of
the State of Oregon that violates the Due Process Clause. This violation should be enjoined from

enforcement during the pendency of this action until such time as this action has concluded.
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37. Plaintiffs have no adequate remedy at law for this continuing violation of their

rights under the United States Constitution.
VII. THIRD CLAIM FOR RELIEF
(Dormant Commerce Clause U.S. Const. Art. I, Sec. 8, cl. 3and 42 U.S.C. § 1983)

38. Plaintiffs reallege and reincorporate the allegations above in Paragraphs 1 through
37 as if fully restated here.

39.  The Commerce Clause of the United States Constitution reserves the power to
regulate interstate and foreign commerce to Congress. Because these powers are reserved to
Congress, individual states may not unduly burden interstate commerce, including excessively
burdening commerce in Oregon and favoring commerce in other states (nor vice versa).

40. EO 20-65 imposes burdens on interstate commerce and upon Plaintiffs that is
excessive in relation to the putative benefits. Plaintiffs’ businesses impact the flow of interstate
commerce, as many of their customers can travel to neighboring states where restaurants and
other “food and drink” establishments remain open. Further, EO 20-65 impermissibly burdens
the entire food industry supply chain, as to retail sellers within Oregon, suppliers within Oregon,
and suppliers to Oregon.

41. Because Plaintiffs are ready to provide indoor or outdoor food and beverage
consumption under established health and safety guidelines while respecting social distancing,
there is only nominal or even no benefit to preventing Plaintiffs from providing such services.
Conversely, EO 20-65 singles out and incapacitates “food and drink” establishments in a way
that will cause job loss, loss of business revenue, and inevitable bankruptcy and permanent
closure of more and more Oregon businesses. EO 20-65 also encourages interstate travel to

neighboring states where restaurants are open for indoor or outdoor dining. Encouraging travel
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during the current pandemic is at cross purposes with the reasons stated for EO 20-65 as well.

42. EO 20-65 impermissibly burdens in-state commerce to the benefit of commerce in
neighboring states by requiring Plaintiffs’ customers or those who wish to become Plaintiffs’
customers, to leave Oregon to be able to enjoy indoor or outdoor dining on premises, and
burdens the entire food service industry supply chain within Oregon and to Oregon.

43.  Accordingly, EO 20-65 is an unconstitutional regulation and interference with
interstate commerce and/or an undue burden on in-state commerce in violation of the Dormant
Commerce Clause of the United States Constitution.

44, Plaintiffs have no adequate remedy at law for this continuing violation of their
rights under the Constitution.

VIIl. FOURTH CLAIM FOR RELIEF
(Improper Delegation — Oregon Constitution, Article 111, Section 1)

45, Plaintiffs reallege and reincorporate the allegations above in Paragraphs 1 through
44 as if fully restated here.

46. EO 20-65 is issued under the authority of ORS 401.168. (paragraph above No. 1
on P. 2, Exh.1), which delegates to the governor “the right to exercise, within the area designated
in the proclamation, all police powers vested in the state by the Oregon Constitution.” The
“police power” includes all legislative as well as executive powers.

47.  Atrticle 111, Section 1 of the Oregon Constitution provides that the powers of the
Government shall be divided into three separate branches — Legislative, Executive, and Judicial —
and that no person charged with official duties under one of these branches shall exercise the
functions of another unless expressly provided for in the Oregon Constitution.

Iy
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48. By imposing EO 20-65, Defendant has exceeded her powers as leader of the
Executive Branch in violation of Article 111 section 1, Oregon constitution. Plaintiffs are entitled
to an injunction prohibiting EO 20-65 from taking effect or being applied because it is the
product of unlawful delegation of legislative authority to Defendant. Plaintiffs have no adequate
remedy at law for this continuing violation of their rights under the Oregon Constitution.

IX. FIFTH CLAIM FOR RELIEF
(Statutory Taking — ORS 401.168, ORS 433.441; Taking Clause of the U.S.
Constitution — Fifth Amendment, and 42 U.S.C. § 1983)

49, Plaintiffs reallege and reincorporate the allegations above in Paragraphs 1 through
48 as if fully restated here.

50. In the alternative to the claims above, Plaintiffs are entitled to relief in the form of
compensation under Oregon statutes as described below.

51.  Section 4 of EO 20-65 is authorized in part by the power granted in ORS
401.188(1) to “freeze” certain activities.

52. ORS 401.188(1) describes the Oregon Governor’s powers during a state of
emergency, and it provides as follows:

Whenever the Governor has declared a state of emergency, the
Governor may issue, amend and enforce rules and orders to:

1) Control, restrict, and regulate by rationing, freezing, use of
quotas, prohibitions on shipments, price fixing, allocation or other

means, the use, sale or distribution of food, feed, fuel, clothing and
other commodities, materials, goods and services.

ORS 401.188(1).

53.  Additionally, ORS 401.192(3) requires the state to pay reasonable compensation

for real or personal property taken for public use or purposes under ORS 401.188. ORS
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401.192(3) provides as follows:

When real or personal property is taken under power granted by
ORS 401.188, the owner of the property shall be entitled to
reasonable compensation from the state.

54.  ORS 433.441 describes the conditions that govern public health emergency
declarations by the Governor to protect public health, and it provides as follows:

1) Upon the occurrence of a public health emergency, the
Governor may declare a state of public health emergency as
authorized by ORS 433.441 to 433.452 to protect the public health.

@) A proclamation of a state of public health emergency must
specify:

(a) The nature of the public health emergency;

(b) The political subdivision or geographic area
subject to the proclamation;

(c) The conditions that have brought about the
public health emergency; and

(d) The duration of the state of public health
emergency, if the duration is less than 14 days.

(3) During a public health emergency, the Governor may:

(@) Close, order the evacuation of or the
decontamination of any facility the Governor has
reasonable cause to believe may endanger the
public health.

(b) Regulate or restrict by any means necessary the
use, sale or distribution of food, fuel, medical
supplies, medicines or other goods and services.

(c) Prescribe modes of transportation, routes and
destinations required for the evacuation of
individuals or the provision of emergency services.

(d) Control or limit entry into, exit from, movement
within and the occupancy of premises in any public
area subject to or threatened by a public health
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emergency if such actions are reasonable and
necessary to respond to the public health
emergency.

(e) Authorize pharmacists licensed under ORS
chapter 689 to administer vaccines to persons who
are three years of age or older.

(f) Take any other action that may be necessary for
the management of resources, or to protect the
public during a public health emergency, including
any actions authorized under ORS 401.168,
401.185, 401.188 and 401.192.

4) Nothing in ORS 433.441 to 433.452 limits the authority of
the Governor to declare a state of emergency under ORS 401.165.
If a state of emergency is declared as authorized under ORS
401.165, the Governor may implement any action authorized by
ORS 433.441 to 433.452,

(5) A proclamation of a state of public health emergency
expires when terminated by a declaration of the Governor or no
more than 14 days after the date the public health emergency is
proclaimed unless the Governor expressly extends the
proclamation for an additional 14-day period.

(6) When real or personal property is taken under power
granted by this section, the owner of the property shall be

entitled to reasonable compensation from the state. (Emphasis
added.)

ORS 433.441(1)-(6).

55. EO 20-65 expressly provides that it is based in part upon ORS 433.441.

56. Pursuant to ORS 433.441(6), whenever real or personal property is taken under
the power granted by this section, the owner of the property shall be entitled to reasonable
compensation from the state.

57. EO 20-65 constitutes a taking of the property of Plaintiffs. Under the
circumstances, EO 20-65 is less than two full calendar days old and Plaintiffs have not yet had

the reasonable opportunity to calculate the compensation that they are entitled to by Oregon
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statute. Accordingly, and in the alternative to any other claim for relief in this Complaint,
Plaintiffs shall be entitled to compensation from the State of Oregon in an amount to be proven
with more specificity at trial.

58. In addition, Defendant has seized without compensation Plaintiffs’ real and
personal property by forcing the limitations of EO 20-65 upon them, taking such property for a
public purpose or public use. Defendant has therefore placed the burden and cost for any public
benefit that EO 20-65 might create upon the shoulders of private businesses like those of
Plaintiffs and their members without any compensation for such taking.

59.  The Fifth Amendment to the United States Constitution does not prohibit the
government from interfering with private property, but it does require the government pay
adequate compensation for such takings. The Takings Clause applies to permanent as well as
temporary interference with private use of personal and real property.

60.  Asaresult of EO 20-65, Plaintiffs and those similarly situated have at least
temporarily lost the economically beneficial use of their real and personal property.
Accordingly, and in the alternative to the other claims stated herein, EO 20-65 effects an
unconstitutional taking without just compensation, for which a remedy shall be due to Plaintiffs
in a manner to be proven at trial.

111
111
111
111
111

Iy
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X. PRAYER FOR RELIEF

1. Plaintiffs request this Court enter an injunction that will prevent EO 20-65 from
being enforced during the pendency of this Action:
(@) Under Plaintiffs’ Fourth Claim, Improper Delegation in its entirety; and/or
(b) Under Plaintiffs’ First, Second, and Third Claims,
(1) in part as to outdoor, on-premises service and consumption of food and
drink; and:;
(2) in part as to indoor, on-premises service and consumption of food and
drink.
2. For a declaration in Plaintiffs’ favor under the First Claim for Relief, that EO 20-
65 violates the Due Process Clause;
3. For a declaration in Plaintiffs’ favor under the Second Claim for Relief, that EO
20-65 violates the Equal Protection Clause;
4, For ruling in Plaintiffs’ favor under the Third Claim for Relief under the Dormant
Commerce and Commerce Clauses of the United States Constitution;
5. For ruling in Plaintiffs’ favor under their Fourth Claim for Relief for Delegation;
6. In the alternative, for ruling in Plaintiffs’ favor under the Fifth Claim for Relief
that compensation required by ORS 401.192(3) and ORS 433.441(6), and the Fifth and
Fourteenth Amendments to the US Constitution in a specific amount to be proven at trial
7. For plaintiffs’ costs and disbursements incurred herein;
111
111
111

Iy
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8. For plaintiffs” attorneys’ fees as permitted by law; and

9. For all such other relief deem just and equitable by the Court

DATED this 20" day of November, 2020.

JORDAN RAMIS PC

By:
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Office of the Governor

State of Oregon

EXECUTIVE ORDER NO. 20-65

TEMPORARY FREEZE TO ADDRESS SURGE IN COVID-19 CASES IN
OREGON

Since January 2020, the State of Oregon has been engaged in responding to the
public health threat posed by the novel infectious coronavirus (COVID-19). As the
threat escalated, the State’s response elevated to meet the threat. On March 8§,
2020, I declared a state of emergency pursuant to ORS 401.165 et seq., and
directed certain immediate response actions. Thereafter, the World Health
Organization declared that the COVID-19 outbreak is a global pandemic, and the
President of the United States declared the COVID-19 outbreak a national
emergency.

During March and April 2020, as COVID-19 continued to spread around the world,
I took a series of actions aimed at slowing the spread of the virus, and to mitigate
the public health and economic impacts of the pandemic. On March 23, 2020, I
ordered Oregonians to “Stay Home, Save Lives,” directing individuals to stay home
to the greatest extent possible, ordering the closure of specified retail businesses,
requiring physical distancing measures for other public and private facilities, and
imposing requirements for outdoor areas and licensed childcare.

Those actions helped prevent and control the spread of COVID-19 in Oregon, and
increased the state’s preparedness to live with this virus until a vaccine or cure can
be found. Following the success of these early measures, in late April and early
May 2020, I began to take steps to ease the restrictions that had been imposed in
March and April. Isigned executive orders directing the State to begin a data-
driven, phased reopening.

This reopening process has been gradual and cautious, and has not been linear. In
response to rising case numbers during the summer, I imposed additional measures,
including face-covering requirements for individuals. Outbreaks and community
spread in certain counties also have required us to reimpose restrictions at times, to
maintain public health and safety. Even before the current surge in cases, it was
clear that continued work was necessary to bring virus levels down to where it is
safe for K-12 schools across the state to fully reopen for in-person instruction,
among other critical priorities.

Over the past nine months, Oregon has fared better than many other states when it
comes to the health impacts of COVID-19. However, this virus has remained very
dangerous even in Oregon. As of today, there have been at least 58,570 cases and
778 deaths in Oregon, with more than 11 million cases and more than 247,000
deaths from COVID-19 nationwide.
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And right now, in Oregon, like the rest of the country, new cases of COVID-19 are
spiking at an alarming rate, as we enter cold and flu season, as the weather turns
and grows colder, and as Oregonians spend more time indoors. We have gone
from seeing around 200-300 cases a day in September, to over 1,000 cases a day in
mid-November. These cases are occurring in communities around the state. And
test positivity is increasing sharply as well, an indication that COVID-19 is
widespread in our communities.

This is a very dangerous situation.

As a result, our hospitals have been sounding the alarm. Hospital census due to
COVID patients needing hospitalization is growing rapidly across most of the state.
Hospitals have started to utilize tools to maximize patient access to hospital beds,
but the tools are not infinite. In recent days, several hospitals across the state have
voluntarily begun to reduce some surgeries to preserve beds and staff capacity.
This is not just happening in Oregon. The dreaded winter surge is here. Infection
records are being set in states across the country. This means we cannot look to
other states to share their staffing and hospital beds because they too are
experiencing the surge.

The cycle of this virus is such that if we are seeing case rates topping 800-1,000 per
day now, that means our hospitals are headed for very dark days ahead. Actions
taken now will help prevent lives from being lost—not just from COVID-19, but
from other diseases or accidents that lead people to need hospital-level care, which
they would not be able to get if hospital beds and hospital staff are fully occupied
with COVID-19 patients.

The situation is dire, and requires an urgent, immediate, and decisive response to
quell the current surge in COVID-19 infections, before it is too late.

NOW THEREFORE, IT IS HEREBY DIRECTED AND ORDERED THAT:

Pursuant to ORS 401.168, ORS 401.175, ORS 401.188, ORS 433.441, and ORS
401.035, I am ordering the following:

1e Effective date: This Executive Order is effective Wednesday November 18
through Wednesday December 2, unless extended or terminated earlier by
the Governor.
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2

Temporary freeze to control surging COVID-19 cases: In light of the
ongoing spike in COVID-19 cases, the state will enter a “freeze period” for
the duration of this Executive Order. During the freeze period, the
following restrictions will be in place, with additional definitions, details,
and safety protocols outlined in Oregon Health Authority (OHA) guidance
for activities that are allowed to proceed.

Gatherings during the freeze period: Gatherings present particular risks
for the spread of COVID-19, as sustained contact with others in large or
small groups presents an increased risk of spreading the disease and, in the
event an infected person attends a large gathering, makes the work of rapid,
effective contact-tracing much more difficult. Accordingly, pursuant to
ORS 401.168(1), ORS 401.188(2), and ORS 433.441(3)(a), (b), (d) and (f):

a. At home and social gatherings, as defined in OHA guidance, are
limited to a maximum of 6 people, from not more than two
households.

b. Faith institutions may remain open, but are limited to a maximum

of 25 people indoors, or 50 outdoors, and must comply with
applicable OHA guidance. No food or drinks may be served for on-
site consumption, unless integral to a religious service. During the
freeze period, individuals and institutions are strongly encouraged to
consider remote, drive in, or outdoor options, or canceling or
postponing the event, if possible.

¢ Funeral services/ceremonies held at funeral homes, mortuaries,
cemeteries or faith institutions may take place, but are limited to a
maximum of 25 people indoors, or 50 outdoors, and must comply
with applicable OHA guidance. No food or drinks may be served
for on-site consumption, unless integral to a religious service.

il Paragraph 3 of this Executive Order does not apply to workplaces,
banks and credit unions, gas stations, hotels or motels, shelter and
meal programs, encampments of people experiencing homelessness,
health care facilities, pharmacies, child care facilities, schools,
higher education institutions, the state executive, legislative, and
judicial branches, federal government, local governments, and tribal
governments, or other businesses or activities (e.g., retail, including
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grocery stores) that are subject to other directives in my Executive
Orders or OHA guidance.
€. The Governor, or OHA with the Governor’s approval, may modify

the directives of paragraph 3 of this Executive Order, via guidance,
as necessary.

4. Business and sector-specific restrictions during the freeze
period: Pursuant to ORS 401.168(1), ORS 401.188(1) to (3), and ORS
433.441(3)(a), (b), and (f), businesses must comply with any applicable
OHA guidance, including but not limited to employer guidance, and face
coverings guidance, which may be amended from time to
time. Additionally, the following requirements apply:

a. Food and drink establishments:

() During the freeze period, restaurants, bars, taverns, brew
pubs, wine bars, wineries, cafes, food courts, coffee shops,
clubs, or other similar establishments that offer food or drink
may not offer or allow on-premises consumption of food or
drink, inside or outside. Establishments may offer food or
drink for off-premises consumption (e.g., take-out or drive-
through) or for delivery.

) Paragraph 4(a)(1) of this Executive Order does not apply to
health care facilities, child care facilities, workplaces,
government buildings, emergency response activities,
school-based food programs, encampments of people
experiencing homelessness, and shelter and meal programs
serving vulnerable populations. Such places are encouraged
to use physical distancing, staggered schedules, take-out, and
other similar measures to reduce the risk associated with the
spread of COVID-19, and must follow any applicable OHA
guidance.

b. Certain businesses and activities closed/prohibited during the
freeze period: Subject to any modifications made to the following
list (through OHA guidance, at the direction of the Governor),
operation of the following businesses and activities are prohibited
during the freeze period:
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(1) Gyms and fitness organizations;
2) Indoor recreational activities, museums;

3) Venues that host or facilitate indoor or outdoor events,
unless they are hosting an event that is allowed to proceed
under sector-specific guidance, and are in compliance with
that guidance;

“4) Zoos, gardens, aquariums, outdoor entertainment activities as
defined in OHA guidance;

(5)  Indoor pools, sports, sports facilities or athletic activities.

G Certain sectors subject to OHA guidance during the freeze
period: Certain specified sectors of Oregon’s economy may
continue to operate during the freeze period, provided that they
comply with applicable sector-specific OHA guidance, amended
from time to time, which may set forth mandatory safety protocols,
capacity limits, and additional restrictions beyond what had been in
place prior to the freeze period. Activities and businesses subject to
this requirement include, but are not limited to:

(D Grocery stores and pharmacies may continue to operate, but
are limited to 75% capacity;

) Retail, farmers markets, indoor and outdoor malls, and state
agency operations that serve the public may continue to
operate, but are limited to 75% capacity;

3) Personal services, as defined in OHA guidance;

4 Outdoor recreation and outdoor sports, including Division 1
college sports;

(5) Drive-ins;

(6) Transit, youth programs, self-service operations, and such
other sectors for which OHA issues freeze period guidance.
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d. Sectors without specific prohibitions or OHA guidance may
operate, provided they comply with any applicable OHA guidance,
including but not limited to guidance for employers.
o Workplace restrictions during the freeze period: Pursuant to ORS

401.168(1), ORS 401.188(1) to (3), and ORS 433.441(3)(a), (b), (d) and (D):

a. All businesses and non-profit entities with offices in Oregon shall
facilitate telework and work-at-home by employees, to the
maximum extent possible. Work in offices is prohibited whenever
telework and work-at-home options are available, in light of position
duties, availability of teleworking equipment, and network
adequacy.

b. When telework and work-from-home options are not available,
businesses and non-profit entities must designate an employee or
officer to establish, implement, and enforce physical distancing
policies, consistent with OHA guidance. Such policies also must
address how the business or non-profit will maintain physical
distancing protocols for business-critical visitors.

e Businesses and non-profit entities must comply with any applicable
OHA guidance, including but not limited to guidance for
employers. This Executive Order does not apply to offices and
buildings owned or occupied by the state legislative and judicial
branches, federal government, local governments, and tribal
governments.

6. Remote, drive-through, and outdoor options encouraged: For all
activities not prohibited during the effective dates of this Executive Order,
individuals, families, businesses, event organizers and faith leaders are
strongly encouraged to consider remote, drive-through, curbside, delivery
and outdoor options, or canceling or postponing the activity.

7. Exceptions: In addition to the exceptions set forth in the directives above,
the following settings are exempt from the requirements of this Executive
Order, although they must continue to comply with other Executive Orders
and related guidance applicable to their operations.
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a. Higher education, schools, childcare, youth programs: Higher
education institutions shall continue to comply with Executive Order
20-28, including as extended or modified by further Executive
Orders, and any guidance from the Higher Education Coordinating
Commission. Childcare facilities, and any expansion or restriction
of childcare services, will proceed pursuant to Executive Order 20-
19, including as modified by further Executive Orders, and any
guidance from the Department of Education, Early Learning
Division, Office of Child Care. K-12 schools continue to be subject
to Executive Order 20-29, including as extended or modified by
further Executive Orders, and any guidance from the Department of
Education or OHA. Settings covered by the Executive Orders listed
in this subparagraph are exempt from the requirements of this
Executive Order. Notwithstanding anything to the contrary in this
Executive Order, youth programs and programs caring for children
that are operated by government entities must continue to comply
with applicable OHA guidance issued under the authority of
Executive Order 20-27.

b. Shelters and emergency response: Emergency response activities,
shelter and meal programs serving vulnerable populations, and
encampments of people experiencing homelessness are exempt from
the requirements of this Executive Order. They must, however,
continue to comply with applicable OHA guidance.

C. Certain employer-provided housing: Settings covered by
Executive Order 20-58 must continue to comply with Executive
Order 20-58, and are exempt from the requirements of this
Executive Order.

8. Guidance to implement the directives of this Executive Order: All
activities allowed to proceed during the freeze period are required to follow
additional safety protocols, including but not limited to protocols around
capacity limits and limits on the number of people; physical distancing; face
coverings; hand hygiene; enhanced cleaning protocols; and other protocols
to facilitate the public health response to COVID-19. The particulars of
these mandatory safety protocols will depend on the activity. These
additional mandatory safety protocols will be provided for in OHA
guidance. Accordingly, I order the following:
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a. OHA to issue guidance for the public, emplovers, and sectors:

(1) I delegate to OHA the authority to develop and issue, and
from time to time revise, binding guidance for the public, for
employers, and for particular sectors of the economy, to
implement the directives of this Executive Order. OHA
guidance may also provide definitions, clarifications, or
needed modifications to the directives in this Executive
Order. Guidance issued by OHA pursuant to this authority is
part of the directives of this Executive Order, and will be
approved by the Governor before issuance. Upon approval,
it will be published online at the OHA website
(https://govstatus.egov.com/OR-OHA-COVID-19) and also
on Governor Brown’s website
(https://govstatus.egov.com/or-covid-19/).

(2)  Asdescribed more fully in paragraph 11 of this Executive
Order, once approved by the Governor and published,
guidance issued to implement this Executive Order is
enforceable to the same extent this Executive Order is
enforceable.

b. Compliance with OHA guidance: In order to continue to control
the spread and risk from COIVD-19 in Oregon, individuals,
businesses, and other covered entities are directed to comply with
applicable OHA guidance issued under the authority of this
Executive Order. Sectors without specific prohibitions or guidance
shall operate under any generally applicable OHA guidance,
including but not limited to guidance for employers.

e Existing guidance: Existing OHA guidance, issued under the
authority of Executive Orders in effect, will continue in effect,
provided that it is not inconsistent with the directives of this
Executive Order. Individuals and businesses are directed to
continue to comply with that guidance as well.

0. Executive Order 20-27: Directives of Executive Order 20-27, and any
guidance and modifications issued pursuant to that Executive Order by
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agencies, with the exception of directives regarding travel, remain in effect
to the extent that they are not inconsistent with the directives of this
Executive Order. However, where the two are inconsistent, this Executive
Order, and guidance issued under it, supersedes the directives of Executive
Order 20-27 and any guidance issued under that Executive Order.

Legal effect: This Executive Order is issued under the authority conferred
to the Governor by ORS 401.165 to 401.236. Pursuant to ORS 401.192(1),
the directives set forth in this Executive Order shall have the full force and
effect of law, and any existing laws, ordinances, rules and orders shall be
inoperative to the extent they are inconsistent with this exercise of the
Governor’s emergency powers.

Enforcement:

a. This Executive Order, and any guidance issued by OHA or another
state agency designated by the Governor to implement this
Executive Order, are public health laws as defined in ORS
431A.005, and may be enforced as permitted under ORS 431A.010,
including but not limited to enforcement via civil penalties as
provided in that statute, which has a statutory maximum fine of
$500 per day per violation.

1o}, In addition to any other penalty that may be imposed under
applicable laws, any person, business, or entity found to be in
violation of this Executive Order or any guidance issued by OHA or
other state agencies to implement this Executive Order is subject to
the penalties described in ORS 401.990, in particular, that any
person knowingly violating this executive order shall, upon
conviction thereof, be guilty of a Class C misdemeanor, which is
punishable by 30 days in jail or a fine of $1,250 or both.

C. I direct other state agencies with regulatory enforcement authority,
including but not limited to Oregon Occupational Safety and Health
(Oregon OSHA) and the Oregon Liquor Control Commission, to
continue their efforts to protect the lives and health of Oregonians
by enforcing the directives in this Executive Order under existing
civil enforcement authorities.

d. I direct the Superintendent of the Oregon State Police to coordinate
with law enforcement agencies throughout the state to enforce the
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directives of this executive order, as appropriate. It is my
expectation that law enforcement agencies will primarily focus on
referral to civil enforcement authorities, and will reserve criminal
citations for willful and flagrant violations of this order.

&, These enumerated enforcement mechanisms are in addition to any
other private rights of action or other enforcement mechanism that
may exist in statute or at common law, or under federal law.

I Businesses and other entities that fail to comply with the applicable
requirements of this Executive Order, or guidance issued to
implement this Executive Order, may be closed until they
demonstrate compliance.

12.  Severability: If any section, subsection, paragraph, subparagraph,
sentence, clause, phrase, or word of this Executive Order is for any reason
held to be invalid, such holding shall not affect the validity of the remaining
portions of this Order.

13.  Discretion; no right of action: Any decision made by the Governor
pursuant to this Executive Order is made at her sole discretion. This
Executive Order is not intended to create, and does not create, any
individual right, privilege, or benefit, whether substantive or procedural,
enforceable at law or in equity by any party against the State of Oregon, its
agencies, departments, or any officers, employees, or agents thereof.

Done at Salem, Oregon, this [ day of November, 2020.

Kt [or—

Kate Brown
GOVERNOR

ATTEST:

Bev Clarno
SECRETARY OF STATE
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